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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

PLANNED PARENTHOOD MID AND 
SOUTH MICHIGAN, a Michigan non-profit 
corporation, 

Plaintiff, 

vs. 

SHRI SAl-KRISHNA GROUP, L.L.c., a 
Michigan limited liability company, 

Defendant. 

Alan M. Greene (P31984) 
Krista L. Lenart (P59601) 
Attorneys for Plaintiff 
Dykema Gossett PLLC 

39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI 48304 
(248) 203-0700 

Civil Action No. 11-119441-CH 

Hon. James M. Alexander 

James L. Carey (P67908) 
Attorney for Defendant 
23781 Pointe O'Woods Court 
South Lyon, MI 48178 
(248) 605-1103 

NOTICE OF HEARING ON PLAINTIFF'S 
MOTION FOR PARTIAL SUMMARY DISPOSITION 

TO: All Counsel of Record 

SD 

Please take notice that Plaintiffs Motion for Partial Summary Disposition will be brought 

on for hearing before the Honorable James M. Alexander on Wednesday, September 7, 2011, at 

8:30 a.m., or as soon thereafter as may be heard . 

Date: July 21,2011 

Respectfully submitted, 

DYKEMA GOSSETT PLLe 

By: /s/ Alan M. Greene 
Alan M. Greene (P31984) 
Krista L. Lenart (P59601) 
Attorneys for Plaintiff 
39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI·48304 
(248) 203-0757 or (734) 214-7676 
agreene@dykema.com 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

PLANNED PARENTHOOD MID AND 
SOUTH MICHIGAN, a Michigan non-profit 
corporation, 

Plaintiff, 

vs. 

SHRI SAl-KRISHNA GROUP, L.L.C.; a 
Michigan limited liability company, 

Defendant. 

Alan M. Greene (P31984) 
Krista L. Lenart (P59601) 
Attorneys for Plaintiff 
Dykema Gossett PLLC 

39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI 48304 
(248) 203-0700 

Civil Action No. 11-119441-CH 

Hon. James M. Alexander 

James L. Carey (P67908) 
Attorney for Defendant 
23781 Pointe O'Woods Court 
South Lyon, MI 48178 
(248) 605-1103 

PLAINTIFF'S MOTION FOR PARTIAL SUMMARY DISPOSITION 

Plaintiff Planned Parenthood Mid and South Michigan, by its attorneys Dykema Gossett 

PLLC, respectfully requests that, pursuant to MCR 2.116(C)(10), the Court enter judgment 

against Defendant 8hri 8ai-Krishna Group, L.L.c. on Count I of Plaintiffs Complaint because 

there is no genuine issue as to any material fact and Plaintiff is entitled to a partial judgment as a 

matter oflaw. 

This case involves the construction of a restrictive covenant. Defendant owns a Comfort 

Suites Hotel in Auburn Hills. Plaintiff recently purchased an adjacent property developed with a 

vacant, speculative office building. Plaintiffs property is burdened by a restrictive covenant that 
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permits "restaurant, retail or office usage," and Plaintiff purchased its property for use as a 

medical office building. Defendant now objects to Plaintiffs proposed use of Plaintiffs 

property for medical office use, relying on the restrictive covenant. 

For the reasons set forth in the accompanying Brief and exhibits, Plaintiffs use of its 

property for medical offices is not barred by the restrictive covenant as a matter of law. 

Furtheimore, the Defendant has waived and/or is estopped from asserting that medical offices are 

barred by the restrictive covenant because Defendant acknowledged in writing that such use was 

authorized. Plaintiff asks this Court to determine, declare and adjudge that the restrictive 

covenant does not bar Plaintiff from using its property for medical office purposes and/or that 

Defendant has waived any argument and is estopped from asserting that a medical office use is 

prohibited by the restrictive covenant. 

Date: July 21,2011 

Respectfully submitted, 

DYKEMA GOSSETT PLLC 

By: /s/ Alan M. Greene 
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Alan M. Greene (P31984) 
Krista L. Lenart (P59601) 
Attorneys for Plaintiff 
39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI 48304 
(248) 203-0757 or (734) 214-7676 
agreene@dykema,com 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

PLANNED PARENTHOOD MID AND 
SOUTH MICHIGAN, a Michigan non-profit 
corporation, 

Plaintiff, 

vs. 

SHRI SAl-KRISHNA GROUP, L.L.C., a 
Michigan limited liability company, 

Defendant. 

Alan M. Greene (P31984) 
Krista L. Lenart (P5960l) 
Attorneys for Plaintiff 
Dykema Gossett PLLC 

39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI 48304 
(248) 203-0700 

Civil Action No. 11-119441-CH 

Hon. James M. Alexander 

James L. Carey (P67908) 
Attorney for Defendant 
23781 Pointe O'Woods Court 
South Lyon, MI 48178 
(248) 605-1103 

PLAINTIFF'S BRIEF IN SUPPORT OF 
MOTION FOR PARTIAL SUMMARY DISPOSITION 
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Plaintiff Planned Parenthood Mid and South Michigan ("Plaintiff'), by its attorneys 

Dykema Gossett PLLC, pursuant to MCR 2.116(C)(1O), respectfully requests that the Court 

enter judgment against defendant Shri Sai-Krishna Group, L.L.c. ("Defendant") on Count I of 

Plaintiffs Complaint. As explained below, there is no question of material fact and Plaintiffis 
('I') 
N entitled to a declaration that the restrictive covenant at issue does not bar Plaintiffs use of its 
"r" 

0 

~ § property for medical office purposes. 

0.. ~ 
'" 
== "r" u 

N 
:il 

~ .....J '" ::> :3 
!!l 

STATEMENT OF FACTS 

Plaintiff is a Michigan non-profit corporation. Plaintiff owns property located at 1625 N . 

--, !J1 

"r" 
§ 
'" 

Opdyke, Auburn Hills, Michigan 48326 (the "Property"), which it acquired from Fidelity Bank 
"r" ~ 
0 !:! 
N ~ 
::£ ~ 
!.... 

~ Q) 

u- ~ 
"" 

in November 2009. Plaintiffpaid $733,150 for the Property. (See Closing Statement attached as 

Exhibit 1.) At the time Plaintiff acquired the Property, it was developed with a vacant, 

0 

>- ~ +-' speCUlative office building constructed in approximately 2005. The interior of the building was 
C ~ 

:::J I 0 
U !ll 

8 

never completed and it was never occupied. 

"'0 ~ 
C '" CO ::! 

:; 

Plaintiff acquired the Property for use as a medical office. Plaintiffs proposed medical 

::£ ~ 
CO El offices will provide a variety of health care services to women, men and teens without regard to 
0 

....l 

:;l 
z 

0> 9 
t:l 

C ~ 
race, gender, age, marital status, national origin, disability or sexual orientation. The Property is 

U. '" ~ !.... 
'" .E '" g 

"'0 ~ 
Q) g > 
Q) 

zoned "B-2, General Business Districts" by the City of Auburn Hills, which authorizes the 

Property to be used for, among other things, any principal use permitted in the "0" (or "Office 

District"). The City's "Office District" zoning provides that "[t]he Office Districts are designed 
0 
Q) 

0::: 
to accommodate office uses," Medical offices and outpatient clinics are principal uses permitted 

in the Office District. (See Exhibit 2, excerpt from Auburn Hills Zoning Ordinance.) 

Defendant is the owner of property adjacent to Plaintiffs Property. Defendant's property 

is developed with a Comfort Suites Hotel (the "Hotel"). Apparently, Plaintiffs Property and 

Defendant's property were at one time owned by the same entity - Torretta Investment 

1 
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Company. Through an instrument entitled "Declaration of Restrictive Covenant," recorded on 

September 29, 1998 at Liber 18997, Page 273 with the Oakland County Register of Deeds (the 

"Restrictive Covenant"), Torretta Investment Company agreed to restrict Plaintiffs Property to 

"restaurant, retail or office usage." (See Restrictive Covenant attached hereto as Exhibit 3.) 

Plaintiffs proposed use of its Property for medical office uses clearly does not violate the 

Restrictive Covenant. 

Even though a medical office is plainly an office use permitted under both the Zoning 

Ordinance and Restrictive Covenant, Plaintiff sought to confirm this plain meaning of the 

Restrictive Covenant with Defendant, prior to closing on its acquisition of the Property during 

the course of a due diligence period. Plaintiffs counsel thus wrote Defendant on October 8, 

20 I 0, asking that Defendant confirm the following: 

My client intends to complete construction of the building interior 
with no change in the current building height, and to use the 
building for medical offices. Our understanding of the Covenant 
is that use of the building for office purposes would include 
medical offices, and we would like to confirm that you agree with 
that interpretation. 

(See Letter attached hereto as Exhibit 4.) Defendant's principal executed the letter, 

acknowledging his agreement thereto, and returned the letter to Plaintiffs counsel. (See Exhibit 

4.) 

Plaintiff thereafter completed the acquisition of the Property, paying a substantial sum for 

same, and is now investing substantial additional resources to complete the interior build-out for 

its medical offices. But after Plaintiff acquired the Property, an attorney purporting to represent 

the Defendant wrote a letter to various City of Auburn Hills and Oakland County officials, 

. attaching a copy ofthe Restrictive Covenant, and claiming that "[m]y client is concerned that the 

new owners of the Recently Purchased Property may have plans to develop the property in ways 

2 
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that would violate my client's rights." (See January 31,2011, letter attached hereto as Exhibit 5.) 

At the same time, Defendant's attorney notified Plaintiff of Defendant's objection to Plaintiffs 

use of its Property for medical offices, threatening to seek legal action to prevent what Defendant 

improperly characterizes as a breach of the Restrictive Covenant. (See Exhibit 6.) These threats 

to interfere with Plaintiffs lawful use of its Property in a manner permitted by local zoning and 

the Restrictive Covenant are improper and infringe on Plaintiffs property rights, and prompted 

Plaintiff to bring this action to remove the cloud on the title to its Property and seek the Court's 

declaration that the use of its Property for medical office purposes does not violate the 

Restriction. The facts are not in dispute and this matter is ripe for decision. 

ARGUMENT 

I. Standards of Review 

A motion for summary disposition under MCR 2.1 16(C)(10) is properly granted when 

"the proferred evidence fails to establish a genuine issue regarding any material fact and the 

moving party is entitled to judgment as a matter of law" and "[t]he trial court must consider 

affidavits, pleadings, deposition, admissions, and other evidence submitted by the parties, MCR 

2.116(G)(5), in a light most favorable to the non-moving party." MCR 2.1 16(C)(10); Maiden v 

Rozwood, 461 Mich 109; 597 NW2d 817 (1999). See also Chandler v Dowell Schlumberger, 

Inc, 456 Mich 395; 572 NW2d 210 (1998). The motion tests the factual support for a claim and 

must identify the issues that the movant believes are undisputed. Skinner v Square D Co, 445 

Mich 153, 160; 516 NW2d 475 (1994). 

II. Because The Restrictive Covenant Broadly Permits Any "Office Usage" Of 
Plaintiff's Property, Plaintiff's Proposed Medical Office Use Is Not Barred 
By The Restriction. 

It is well settled under Michigan law that when questions arise about the construction or 

application of a restrictive covenant, such covenants are to be strictly construed against those 

3 



creating them or claiming a right of enforcement, and all doubts are to be resolved in favor of 

free use ofthe property. See, e.g., Sylvan Glens Homeowners Ass 'n v McFadden, 103 Mich App 

118; 302 NW2d 615 (1981); Sampson v Kaufman, 345 Mich 48; 75 NW2d 64 (1956); Moore v 

Kimball, 291 Mich 455; 289 NW 213 (1939); Wood v Blancke, 304 Mich 283; 8 NW2d 67 

('I') 
N (1943); Austin v Kirby, 240 Mich 56; 214 NW 943 (1927). This is precisely because the 
"r" 

0 

~ 
O! 
Ii) 

imposition of a restriction on the use of a person's property results in the loss of valuable 

0.. :/ 
Cl 
;;: 

"r" '-' 

N 
51 

.....J ~ 
::> i --, 

8 
"r" .... 
"r" i 
0 ~ N 
::£ i !.... 
Q) "" 
U ~ 

" 

property rights. See Kaplan v Huntington Woods, 357 Mich 612; 99 NW2d 514 (1959). Further, 

restrictive covenants must be "enforced as written, and should not be extended by judicial 

construction." Hill v. Rabinowitch, 210 Mich 220,224; 177 NW 719 (1920) . 

Here, the Restrictive Covenant at issue limits the Property to retail, restaurant or office 

usage. Consequently, the Property could not be used for residential or industrial use, but any 

>- 8 
+-' " C F: 

:;: 
:::J 

~ 0 
U ~ 

office use is permissible, and the Restrictive Covenant must be construed narrowly to permit the 

free use of land. The right to use the land for "office" uses is extremely broad, and courts faced 

"'0 ~ 
C i::l 
co '!! 

:l 

with similar broad language in deed restrictions have routinely refused to restrict the use of land 

::£ ~ co :§ beyond that which is expressly provided in the deed, and have refused to exclude particular types 
0 

..l 

~ 
0> in 

C ! 
of the uses that are expressly permitted where the deed restriction language provides no such 

.. 
LL '" ~ !.... 

'" .E '" [5 

"'0 ~ Q) 
> 0 

Q) 

exclusion. 

For example, the Michigan Supreme Court has twice held that a deed restriction for 

"residence purposes only" did not prohibit apartment buildings, and has rejected the argument 
0 
Q) 

0::: that such language permitted only a single residence for a single family because "to give the 

language used this meaning would be to extend its scope beyond the expressed intention of the 

parties." Casferfon v Plotkin, 188 Mich 333, 338; 154 NW 151 (1915); Teagan v Keywell, 212 

Mich 649; 180 NW 454 (1920). See also City of Livonia v Dep 'f of Social Services, 123 Mich 
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App 1, 22; 333 NW2d 151 (1983), aff'd 423 Mich 466 (1985) (rejecting argument that deed 

restriction for "single family dwelling" prohibited an adult foster care small group home, and 

noting that "the Michigan courts have consistently given a liberal construction of the word 

'family' when used in a restrictive covenant to include other favored social units in addition to a 

traditional family," based, in part, on "the longstanding principle that land should be freely 

alienable" and "[rJestrictive covenants are to be strictly construed"). 

Here, any construction of the Restrictive Covenant that prohibits Plaintiffs proposed use 

of the Property as a inedical office would be entirely unreasonable and inappropriate, and would 

directly contradict the above-cited authorities that prohibit courts from extending restrictive 

covenants beyond their written language. The Defendants' position would require the Court to 

re-write the Covenant to provide that the Property may be used for "office" uses, except for 

medical offices, when the Covenant itself, "as written," contains no such limitation. That 

position should be rejected by this Court, just as the Casterton and Teagan courts rejected the 

argument that the restrictive covenants in those cases permitted use of the properties for 

"residence purposes," except for multi-family residence purposes. 

Further, Plaintiffs proposed medical office use is permitted under the applicable 

provision of the City of Auburn Hills' zoning ordinance. The Property is zoned for General 

Business uses which specifically authorizes office uses within the City's "0" or "Office" zoning 

district. A medical office is deemed by the Zoning Ordinance to be an office use and is 

specifically included as a principal use permitted in the "0" Office District: 

ARTICLE VII 

0, OFFICE DISTRICTS 

The 0 Office Districts are designed to accommodate office uses. 
Office may be used as zones of transition between non-residential 
uses and major thoroughfares, and residential uses. 
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SECTION 700. PRINCIPAL USES PERMITTED: 
In the 0 Office Districts no building or land shall be used and no 
building shall be erected except for one (1) or more of the 
following specified uses, unless otherwise provided for in this 
Ordinance: 
1. Office buildings for any of the following occupations: 

executive, administrative, professional, accounting, writing, 
clerical, stenographic, drafting and sales, subject to the 
limitations contained below in Section 701, Required 
Conditions. 

2. Medical offices and outpatient clinics. 24 hour 
emergency care facilities shall not be permitted in this 
district. 

3. Accessory buildings and accessory uses customarily 
incidental to any of the above principal permitted uses. 

4. Uses determined to be similar to the above principal 
permitted uses in accordance with the criteria set forth in 
Section 1827 and which are not listed below as special land 
uses. 

(Exhibit 2, emphasis added.) 

In this case, there is no material question of fact that Plaintiffs proposed medical office 

use of the Property is permitted under the Restrictive Covenant and under the applicable zoning 

ordinance. Thus, Plaintiff is entitled to declaratory relief and judgment with respect to Count I of 

its Complaint as a matter oflaw. 

III. Even If There Was Any Ambiguity In The Meaning Of "Office" Use, Which 
Ambiguity Would Have To Be Construed Against Defendant, Defendant's 
Own Admission That A Medical Office Use Was Permissible Is Dispositive. 

Before Plaintiff closed on the purchase of the Property for more than $700,000, it had an 

opportunity to conduct due diligence. When it discovered the Restrictive Covenant, its counsel 

wrote Defendant to confirm that a medical office use was permitted under the Covenant. 

Plaintiff wanted to avoid any disagreement with its future neighbor. Defendant's principal 

executed the letter confirming the obvious - the Restrictive Covenant does not bar medical office 

uses of the Property. (See Exhibit 4.) 
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Defendant now appears to take the position that it can pick and choose and dictate to 

Plaintiff what types of medical office usages would be permissible or acceptable to Defendant, 

including the types of treatment, services, testing or other consultation activities. 1 There is no 

basis in the Restrictive Covenant or any applicable law to give the Defendant such discretion or 

control over Plaintiffs use and occupation of its own Property, and, even if there were, 

Defendant is estopped by its written acquiescence from doing so. 

As the Michigan Supreme Court has recognized, "[t]he right to enforce a restrictive 

covenant may be lost by waiver or acquiescence where by failing to act one leads another to 

believe that he is not going to insist upon the covenant, and another is damaged thereby; or 

where there has been acquiescence, actual or passive, equity will ordinarily refuse aid." Bigham 

v Winnick, 288 Mich 620,623; 286 NW2d 102 (1939) (emphasis added) (citation omitted) . 

Here, the undisputed facts demonstrate the unequivocal waiver and acquiescence by 

Defendant that Plaintiffs medical office is permitted under the plain language of the deed 

restriction broadly permitting "office" uses. (Ex. 4.) And there is no question that Plaintiff 

justifiably relied on Defendant's written representation in completing the acquisition of the 

Property for over $700,000. Consequently, Defendant is estopped from flipping its position now 

to assert a contrary, waived position. See Bigham, 288 Mich at 624 (party could not enforce 

restrictive covenant where "no complaint or objection was made during all of the time that [the 

1 Defendant appears to take the position that its admission with respect to medical office 
uses is not effective because the identity of Plaintiff as the purchaser was not disclosed. Such a 
position is without merit. The identity of the purchaser is not relevant to construction of the 
Restrictive Covenant, and Defendant has no right to dictate the identity of the owner of 
Plaintiff s Property. It does not matter whether the medical office use is for a group of 
radiologists, oral surgeons, pediatricians, urgent care doctors, or family general medicine (such 
as Plaintiffs practice). These are all medical office uses not prohibited by the Restrictive 
Covenant and authorized office uses under the City's zoning of the Property. Moreover, not only 
is it common practice for potential buyers of property not to disclose their identity during due 
diligence investigation, the Defendant never requested the identity of the purchaser, nor did 
Plaintiff refuse to identify itself. 

7 
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other party] was making the expenditures in improving the premises for carrying on such 

business"); see also Dunham Lake Prop Owners Assoc v Baetz, No 237047, 2003 WL 21419268, 

at *2 (Mich Ct App June 19,2003) (copy attached as Ex. 7) (citing Bigham, and discussing trial 

court's determination under the elements of equitable estoppel that "plaintiffs' failure to enforce 

the deed restriction induced defendants to believe that such structures were permitted and that 

defendants justifiably relied on and acted on this belief' and "would be prejudiced if plaintiffs 

were allowed to deny the existence of the facts and require removal of their structure"). 

CONCLUSION 

For the reasons set forth above, Plaintiff is entitled to a declaratory judgment that its 

proposed use and occupation of its Property for medical office uses in a manner permitted and 

regulated by the City'S Zoning Ordinance does not violate the Restrictive Covenant. 

Date: July 21,2011 

Respectfully submitted, 

DYKEMA GOSSETT PLLC 

By: /s/ Alan M. Greene 
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Alan M. Greene (P31984) 
Krista L. Lenart (P5960l) 
Attorneys for Plaintiff 
39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI48304 
(248) 203-0757 or (734) 214-7676 
agreene@dykema.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 21, 2011, I electronically filed the foregoing paper with the 

Clerk of the Court using the Wiznet system which will send notification of such filing to all 

attorneys of record. 

/s/ Alan M. Greene 
Alan M. Greene (P31984) 
Krista L. Lenart (P59601) 
Attorneys for Plaintiff 
Dykema Gossett PLLC 
39577 Woodward Avenue, Suite 300 
Bloomfield Hills, MI 48304 

! Date: July 21, 2011 
(248) 203-0757 or (734) 214-7676 
agreene@dykema.com 

~ 
AA01\26989 1.4 
ID\KLLE - 101126/0002 
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File Number: WS10667 

Seller: 

Buyer Closing Statement 

William T. Sheahan Title Company 
32820 Woodward Avenue 

Suite 210 
Royal Oak, MI 48073 

Printed: 11/16/2010 at 10:06 

Fidelity Bank, a Michigan banking corporation 

Page: 1 

Buyer: Planned Parenthood Mid and South Michigan, a Michigan non-profit corporation 

Property Location: 

Settlement Date: 

Description 

Sales Price 
Deposit 

1625 N. Opdyke 
Auburn Hills, MI 48326 
City of Auburn Hills 

11119/2010 

Cityftown taxes 11119/2010 (006/30/2011 
County taxes 11/19/2010 to 11130/2010 
Delinquent Water/Sewer 
Water/Sewer October Bill 
WaterlSewer November Prorate 
Settlement or closing fee 
Record Covenant Deed 
Recording Processing Fee 
Courrier Fee 

CASH DUE FROM BUYER 

Totals: 

:illiam T. Sheah~ 

~t 

Charges Credits 

733,150.00 
42,500.00 

17,130.17 
375.65 

784.28 
60.9B 
36.59 

495.00 
21.00 
45.00 
30.00 

707,864.97 
=====;:~:;::.:;:::;:= =========== 

751,246.82 751,246.82 

I 
I 

I 
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EXHIBIT 2 
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Cay of Auburn Hills Zoning Ordinance 

ARTICLE IX 
B-2, GENERAL BUSINESS DISTRICTS 

PREAMBLE 

The B-2 General Business Districts are intended to serve the overall shopping needs of residents both 
within and beyond the City including convenience, comparison and highway needs. 

SECTION 900. PRINCIPAL USES PERMITTED: 
In the B-2 General Business Districts no building or land shall be used and no building shall be erected 
except for one (1) or more of the following specified uses, unless otherwise provided for in this Ordinance: 
1. Any Principal Uses Permitted in the 0 Office Districts or B-1 Limited Business Districts. 
2. Any generally recognized retail business which supplies commodities on the premises, such as, 

but not limited to, groceries, meats, dairy products, baked goods or other foods, drugs, dry goods, 
notions or hardware, and household goods or products such as fumiture, carpeting and lighting 
fixtures. 

3. Any personal service establishment which performs services on the premises, such as, but not 
limited to, shoe repair shops, tailor shops, beauty parlors, or barber shops. 

4. Professional offices of doctors, lawyers, dentists, chiropractors, osteopaths and similar or allied 
professions. 

5. Banks with drive-in facilities may be permitted when said drive-in facilities are incidental to the 
principal function, and subject to the following conditions: 
A. Drive-up windows shall provide at least ten (10) queuing spaces eighteen (18) feet long 

by ten (10) feet wide for each station. The lane containing the queuing spaces shall be 
separate and distinct from other access drives and maneuvering lanes for parking 
spaces. The queuing space lane shall have a clear width often (10) feet and be 
physically separated from access drives, maneuvering lanes and parking spaces with a 
landscaped area five (5) feet wide with raised curbs on all sides. 

B. Drive-up stations shall provide at least five (5) queuing spaces eighteen (18) feet long by 
ten (10) feet wide for each station. The lane containing the queuing spaces shall be 
separate and distinct from other access drives and maneuvering lanes for parking 
spaces. The queuing space lane shall have a clear width of ten (10) feet and be 
physically separated from access drives, maneuvering lanes and parking spaces with a 
landscaped area five (5) feet wide with raised curbs on all sides. 

6. Any retail business, service establishments or processing uses such as the following: 
A. Any retail business whose principal activity is the sale of new merchandise in any 

enclosed building. 
B. Any service establishment of an office-showroom or workshop nature of an electrician, 

decorator, dressmaker, tailor, shoemaker, baker, printer, upholsterer, or an establishment 
doing radio, television or home appliance repair, photographic reproduction, and similar 
establishments that require a retail adjunct 

7. Restaurants, or other places serving food or beverage (without drive-through or drive-in facilities), 
when located within a planned shopping center. 

8. Accessory buildings and accessory uses customarily incidental to any ofthe above principal uses 
permitted. 

9. Uses determined to be similar to the above principal permitted uses in accordance with the 
criteria set forth in Section 1827 and which are not listed below as special land uses. 

(Amended: 11-11-02 per Ordinance No. 710) 
(Amended: 5-15-06 per Ordinance No. 779) 

SECTION 901. REQUIREMENTS FOR ALL PRINCIPAL USES: 
1. All business"establishments, induding contractors or builders, shall be retail or service 

establishments dealing directly with consumers, and without wholesale outdoor storage activities 
on site. All goods produced on the premises shall be sold at retail on the premises where 

Article IX. B-2, General Business Districts 9-1 
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City of Auburn Hills Zoning Ordinance 

ARTICLE VII 
0, OFFICE DISTRICTS 

PREAMBLE 

The 0 Office Districts are designed to accommodate office uses. Office may be used as zones of 
transition between non-residential uses and major thoroughfares, and residential uses. 

. (Amended: 7-09-01 per Ordinance No. 684) 

SECTION 700. PRINCIPAL USES PERMITTED: 
In the 0 Office Districts no building or land shall be used and no building shall be erected except for one 
(1) or more of the following specified uses, unless otherwise provided for in this Ordinance: 
1. Office bUildings for any of the following occupations: executive, administrative, professional, 

accounting, writing, clerical, stenographic, drafting and sales, subject to the limitations contained 
belOW in Section 701, Required Conditions . 

2. Medical offices and outpatient clinics. 24 hour emergency care facilities shall not be permitted in 
this district. . 

3. Accessory buildings and accessory uses customarily incidental to any of the above principal 
permitted uses. 

4. Uses determined to be similar to the above principal permitted uses in accordance with the 
criteria set forth in Section 1827 and which are not listed below as special land uses. 

(Amended: 7-09-01 per Ordinance No. 684) 

SECTION 701 SPECIAL LAND USES PERMITTED: 
The following uses may be permitted under the purview of Section 1818 by the City Council, after site 
plan review and Public Hearing by the Planning CommisSion, and subject further to such other 
reasonable conditions which, in the opinion of the City Council, are necessary to provide adequate 
protection to the health, safety, general welfar~, morals and comfort of the abutting property, 
neighborhood and City of Auburn Hills: 
1. Nursery schools, day nurseries and child care centers provided the following conditions are met: 

A Such facilities shall be located on major thoroughfares with an existing or proposed right-
of-way of one hundred and twenty (120) feet. . 

B. Any area not used for parking in the front yard shall be kept in lawn, and landscaped in 
accordance with Section 1808. 

C. Outdoor plan areas shall be in the side or rear yard in the amount of one hundred (100) 
square feet for each child cared for, but at least a minimum of one thousand two hundred 
(1,200) square feet. 

D. Whenever the school or center abuts a residential district, parking, drop off, and play 
areas shall be screened with an obscuring six (6) foot fence or wall, four foot six inch 
(4'6") high berm with landscaping in accordance with Section 1808, a twenty (20') foot 
wide greenbelt landscaped in accordance with Section 1808, or a combination of the 
above, whichever in the opinion of the Planning Commission and City Council, achieves 
the objective of screening and controlling noise levels. 

E. Any other conditions which the Planning Commission and City Council deem necessary 
to assure that the residential character of the abutting neighborhood shall be maintained. 

F. 24 hour facifities shall not be permitted abutting residential zoned property in this district. 
2. Accessory b,ulldings and accessory uses customarily incidental to any of the above special land 

uses permitted. 
3. Special/and uses determined to be similar to the above special land uses in accordance with the 

criteria set forth in Section 1828. 
(Amended: 7-09-01 per Ordinance No. 684) 

Articre VII. 0, Office Districts 7-1 
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City of Auburn Hills Zoning Ordinance 

SECTION 702. REQUIREMENTS FOR ALL USES: 
All uses shall be subject to the following requirements: 
1. The outdoor storage of goods or materials shall be prohibited regardless of whether or not they 

are for sale. 
2. Warehousing or indoor storage of goods or material, beyond that normally incidental to the above 

permitted uses, shall be prohibited. 
3. Illumination of the business, and aU vehicular and loading traffic, shall be controlled or channeled 

so as to not allow glare into the adjacent residential district, and shall be subject to the 
requirements of Section 1810, Exterior Lighting. 

(Amended: 7-09-01 per Ordinance No. 684) 

SECTION 703. AREA AN D BULK REQUIREMENTS: 
See Article XVII, Scheduled of Regulations, limiting height and bulk of buildings. 

(Amended: 7-09-01 per Ordinance No. 684) 

Article VII. 0; Office Districts 7-2 
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EXHIBIT 3 
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I/BfR18997PG27J 

$ 9.00 HlSCEllANEWS RECORDING 
,2.00 RElllRtlll\EliTATlIIi 
2'J SO" '1S 10m 1I.1t. Kmlm ;.n 
PAID RECORDED - CAr.LPJI!' co~~ni 
D!W n, ,;J~EII, CLf~UREiJlmJ: (of {IEm 

DECLARATION OF UESTRfCfll'E COVENANTS 

These Reslriclive Covtnanls an: made lhis 8· day of September, 19911, by 000 between Paul Torrellll 00 

behulf of Torrena Investment CompBny, a Michigan co-partnership, of 990 E. Silver Bell Road, Lake 
Orion, Michigll1148360 (referred to in Ihis inslrumCllt lIS ''Tomlla''), and OluIRshY01msinh D. Vansadia, of 
3646 HoJlenslmde Dr. Rochester HI 115, Michiglln 48306 (referred 10 in this inslTUmCnlllS "Vansadia"). 

Torrcltn is Ihe owner ofllte real property located in Auburn Hills, Oakland County, Michigan, ~nd more 
paniculllrly described in Exhibit A :IS attached herelo. JII consideralion ofTen ($10.00) Dollars, receipt of 
which iii ilclmowh:dged, Torrenu grants and conveys to Vansadill, Ihe fllllowing restrictions 10 be pllua:d 

'" upon parcel "A"; PlI,cel "A" may only be used or 501d by Torrelta for restaurant, retail or office 
""'-usage. Any building constructed on Parcel "A" may only be Iwo-slory in height for restaurant or 
M office usage (nol including basement level with partilll windows above grade) and one-story in 
...... height for retal! usage. 
~ . 

....:s. These restriclive covenants are (or lhe benefit 0 f and appurlemlRI 10, the real property or ony portion of ii, 
owed by Van~dia, his succcssors Dnd ilS$iyns more particularly d~cribed in Exhibit B, as attached herelo. 

This Granl or RC$lriclive Covenants will run with the land and will bind and inure 10 the benefit or the 
pan ies to this inslrument, Iheir heirs, successors and D.Ssigns. 

In witness, Gr-mlor has execuletl this instrument on tbe dale lirst wrillen above. 

WITNESSES: Torrellll Inveslmenl Company, 
. a Michigan co-parlnership 

Dy Paul Torrella 
lIS Managing Pllrtner 

I ;. ')1) 

)J7 
State of Michigun ) 
County ofOaklsnd) ss. 

O.K. - KB 

The foreglJing inSlrUmel1l WtlS scknowledged before me Ihis 8 or. day of September, 1998, Paul Torrella, 
Its MOUllIging Parlner, on. behal ofTorrettll rnvc$tment Company, a Michigan co-partnership. 

ieh"el J. Billion 
NOl~ry Public, Oaklllnd County, Michigan 
My Commission Expires: F.:bru~ry 12,2000 

'0' GRECO 

\\t DRAFTED BY: 

Michael I. Dalian, Esq. 
Balian, DanlJvan. Mess:lIlo & Mordell, P.L.C. 
II Bloomfield Hills PorkWDY, Suit.: 100 
Bloomfield Hills, Michigan 48304 

WHEN RECORDED RETURN TO: 

Michael 1. Balian, Esq. 
Billilln, Donovan, Messano & Mordcll, P.L.C. 
33 Bloomfield Hiils Parkway, Suile 100 
Bioomfield Hills, Michigan 48304 



. ~ 
~ 

o 
N 
.::£ . '-
(l) 

o 
~ 
c 
:::J' 
o o 
"0 
C 
~ 
~ 
~ o 
0) 
c 

u.. 

tlBfR18997PC274: . " 

EXHIBIT "A" 

, . 

PBQPERTY Of;SCRIPDON VlS PER CITY Of AUBURN H1l15] 
A PARCEL OF LAND WCATED IN PART OF mE S.W. 1/1 Of SECTION 14. T."N .• R.IOE., 
CITY Of AIIB'~N-IIIU:S. OAKlAND COUNTY, MICHIGAN. 'DESCRIBED As BEGINNING AT A 
POINT DISTANT ALONG TNE WESTERLY UN£ OF OPDYKE ROAD (100 Fr. WIDE) 
N.02"JO'OO"£: 259.22 FT. FROM THE N.E. CORNER OF 1.0T 20 OF ·COf' COURT 
SUBDIVISION" AS RECORDED IN UB£R BB, PAGE 12, D.C.R.; THENC£ S.89"-19'26'W. 300.00 
FT.; THENCE N.01"OO'OO"W. 205.9J FT.; THENCE N.89"OJ'05"E. J 12.J6 FT.; THENCe 
S.02'JO'QO"W. 200.00 FT. TO THE POINT Of BEGINNING. CONfAlNING I.4J ACRES OF 
LAND. SUBJECT TO, ALL EASEMENTS AND RESTRICTIONS Of RECORD. PARCEL, 
IDEN11f1CATION No. 14- t4-JtH-OI9. 
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DykEMA 

October 8,2010 

Mr. Ghanshyamsinh D. Vansadia 
Shri Sai Krishna Group, LLC 
c/o 3646 Hollenshade Drive 
Rochester'Hills, Michigan 48306 
Tel. 248-340-9566 

Dykema G~ssett PLLC 
400 Ren.aissance Center 
Detroit, !y1ichigan 48243 
WWW.DYKEMA.COM 

Tel: (313) 568-6800 
Pax: (313) 568-6701 

Laura A. Weingartner 
Direct Dial: (313) 568-5417 
Email: LVlEINGARTNER@DYKE¥A.COM 

Overnight Courier 

Re: Office Building located at 1625 N: Opdyke, Auburn Hills, Michigan 

Dear Mr, Vansadia: 

By way of introduction, I represent the potential purchaser of the unfinished build~ng located at 
'1625 N. Opdyke; Auburn Hills, Michigan, adjacentto the parcel owned by Shri Sai Krishna 
Group,LLC, on which the Comfort Suites hotel is located. As part olmy client's due diligence 
in connection with a potential purchase of the property, we have reviewed certain documents 
provided to us that have been recorded in the Oakland County real esta!e records. 

Specifically, it has come to our attention that the Declaration of Restrictive Covenants between 
you and Paul Torretta on behalf of Torretta Investment Company, dated September 8, 1998, was 
entered into and recorded in the Oakland County Records at Liber 18997) Page 273. Following 
'our review of the Covenant, We note that the site is restricted toone of three uses: restaur!IDt. 
retail or office, with a further restriction on building height. My client intends to coniplete 
construction ofth~ building interior with no change in the current buildmgheigh~ and to use the 
building for medical offices. Our understanding of the Covenant is that use of the building for 
office purposes would include medical offices, and we would like to confirm that you agree with 
that interpretation. 

I look forward to discussing this matter with you further if necessary. However, if you agree that 
use of the building at 1625 N. Opdyke; Auburn Hills, Michigan, for medical office purposes is an 
acceptable use under the telUlS ofthe aforementioned Covenant, I would ask that you provide 
yo ur signature of agreement where indicated below. 

California J Illinois I Michigan I Texas I Washington D.C. 
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DykEMA 
Mr. Ghanshyamsinh D. Vansadia 

. Shri Sai Krishna Group, LLC 
October 8,2010 
Page 2 

Please do not hesitate to contact me if you have any questions, conunents or concerns. 

Best regards, 

ACKNOWLEDGED AND AGREED: 

~~~.~ [)'V~, 
By: ~ 

Ghanshyamsinh D. Vansadia ~ . 

Dated: October IOl,2010 

DET02\367520.3 
IO\LAW - 101126/0002 

California I Illinois I Michigan I Texas I Washington D.C. 
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James L. Carey, Esquire 
Attorney & Counselor at Law 

, 
January.3l,2011 

City of Auburn Hills 
Department of Public Services 
1500 Brown Road 
Auburn Hills, Michigan 48326 

City of Auburn Hills 
Community Development 
1827 N. Squinel Road 
Auburn Hills, Michigan 48326 

James D. McDonald, Mayor 
1827 N. Squinel Road 
Auburn Hills, Michigan 48326 

Linda Shannon, City Clerk 
1827 N011h Squirrel Road 
Auburn Hills, Michigan 48326 

Peter E. Auger, City Manager 
1827 North Squirrel Road 
Auburn Hills, Michigan 48326 

Oakland County Economic 
Development Services 
County Service Center 
2100 Pontiac Lake Road, Dept. 412 
Waterford, Michigan 48328~0412 

Oakland County Water Resource 
Commission 
1 Public Works Drive 
Waterford, Michigan 48328 

Road Commission for Oakland County 
31001 Lahser Road 
Beverly Hills, Michigan 48025 

Road Commission for Oakland County 
Permits & Environmental Concerns 
2420 Pontiac Lake Road 
Waterford, Michigan 48328 

Laurie M. Johnson 
Economic Development Coordinator 
1827 North Squirrel Road 
Auburn Hills, Michigan 48326 

RE: Recent Purchase of 1625 North Opdyke Road, Auburn Hills, Michigan by. 
Planned Parenthood Mid and South Michigan 

Ladies and Gentlemen: 

I have been retained to represent the interests of Shri Sai~Krishna Group, L.L.C., the owner of 
the real property commonly know as 1565 N Opdyke Road, Auburn Hills, Michigan, 48326. In 
addition to any rights as an adjacent propelty owner, my client holds a recorded interest in the 
propelty recently purchased by Planned Parenthood Mid and South Michigan commonly known 
as 1625 North Opdyke Road, Auburn Hills, Michigan (the "Recently Purchased Property"). 

The purpose of this letter is to provide you with a copy of the recorded property interest that my 
client has in the Recently Purchased Propelty. My client is concerned that the new owners of the 
Recently Purchased Property may have plans to develop the property in ways that would violate 
my client's rights. 

23781 Pointe O'Woods Court. South Lyon, Michigan 48178. T: 248.605.1103. E: jameslcarey@hotmail.com 
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Letter to Governmental Entities & Persons 
January 31~ 201 J 
Page 2 of2 

Please feel free to contact me directly if you have any questions of concerns regarding my 
client's rights in the Recently Purchased Property. It is our hope that there will not be any need 
to resort to court action to safeguard my client's rights. I am contacting Planneq:.Parenthood Mid 
and South Michigan directly to discuss these matters, but I wanted you to be aware afmy client's 
concerns. 

Thank you for your attention to these matters. 

James L. Carey, Esquire - Attorney & Counselor at Law 
23781 Pointe Q'Woods Court. South Lyon, Michigan 48178 • T: 248.605.1103 • E: jameslcarey@hotmail.com 
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lIBfR18997PG273 

$ 9.00 ~lSCEl!ANEO\JS RECQRU[IlG 
S 2.00 REnI)fJJtIOOIIJIDlI 
~ SEf' 98 10m A.H. RECtlpa LIB . 
PAIlr RECnRDEn • ilhv'lA!1D CQUln (. 
!.lN~ 0, ~lL£N, CLERXIREGlSlEII C; ilEEIlS 

I>ECLAUA nON OF RESTlUcnVE COVENANTS 

111C~~ Rcslrictivt: CD ... cnanl,~ Dr~ mAde ~his 8~' d3Y of S~(ltember. )998, by Dnd between Paul Tom:ltu on 
bchulf of Torrellu (nvestment Comruny, II Michigan co-partnership, of 990 E. Sllv<.!r Bell Ro~d, l.ake 
Orion, Michigun 48360 (referred to in this inslnlmcnt QS "Tomlla"), and Ghnnshynmsinh D. Vun~dia, of 
3646 Hollenshnde Dr, Rochester I·rills, Michigun 48306 (rdeITcd to in Ihis in5trum~nlns "VlIIlSlldin"). 

TorrcUa is Ille owner of the rcal property locat~d in Auburn Hills, Ouklnnd County, Michigan, ~nll more 
parHculorly described in Exhibil A as au~ched hereto, III cOllsido:rJlion ofTen (SIO,OO) Dollors, r~'Cejpt of . 
which is ~ckncwlcdgeLl, Tom:tta glllnts and conve)'s to Vunsndin, the Jollowing r:slriclions to be pluc~d 
upon parcel '"A": Purcel "A" may onl), be used or sold by Torrelta for rcstaurllnl, rotail or office 

~sage. Any building constructed on Parcel"A" rnny lmly be two-story in b~isht for restaurant or 
N\ office u~lle (nol including basement level with partinl windows auove grnde) Ilnd one-slory in 
~ height for r~lnil usage. 

~ These restrictive covenonls orc for the beo~tit of and appuI1enont to, the tenl property or any portion of it, 
owed by Vunsadio, his SUCC~S5011l Dnd assigns more particularly described in Exhibit 13, os nunch~d h~r~!o. 

111i$ Ornnt of R~s(rictive Covenants will run wUh the lund nnd will bind onu inure to the benefit of the 
panics to Ihis instrument, their heirs, successors nnd ossigns. 

In witness. Grootor has e;>u:cuttd this inslI'omcnt un the dole Iirst wril(~n above, 

WITNESSES; Torrcrto Investment Comp~ny, 
o M1chigan co-partnership 

By Puul Torn.:ltp 
lis Managing Partner 

\ , 

9. Ii) 
/ }.I'~ 

~1f 
O.K.· KB 

SIO te 0 r Michigan ) 
County of Oakland) S3. 

11le foregoing instrument WDS ucknowl~dlled before me this 8 Ik day of September, 1998, Paul Torr~tlu, 
Its Managing Partner, on,pehnl of'forrettl! Investment Company, a Michigan ~o-partnership, 

ichael J. Bal ian 
Nolary Public, Oaklo"d Counly, Michigull 
My Commission E~pires: rt:brunry 12, 2000 

". ,GRECO 
\ \ f DRAFTED BY~ 
\\. 

Michnel J, Balian, Esq. 
Balian, Donovan, Mcssuno& Mordcll, P.L.C. 

·33 Bloomfield Hills ParkwllY, Suile 100 
Bloomfield Hills, Michigan 48304 

WHEN RECORDED RETURN TO; 

Michael J. Billion, Esq, 
Balian, DonoYan, Mcssnno & Mordel), P.L.C, 
D Bloomfield Hills Parkway, Suite 100 
Bioomlkld Hills. Michigan 48304 



('I') 
N 
"r" 

0 

~ 
0.. 

: "r" 

'N 
.....J 
::> --, 
"r" 

"r" 

0 
N 
::£ 
!.... 
Q) 

U 
>-

+-' 
C 
:::J 
0 
U 
"'0 
C 
CO 

::£ 
CO 
0 
0> 
C 

U. 
!.... 

.E 
"'0 
Q) 
> 
Q) 
0 
Q) 

0::: 

- . , 

' ..... 

..... .. . 
• 

tlRfR18997r~274 
EXHIBIT "Au 

PRQef:BTY D£SCRlEllON (ds ern era of AUfJ,USN. tULLS) 
A PARCEl. OF LAND LOCATED IN PART OF' T~LOF SECTION 14. T • .'JN .• R.l0£ .• 
CllY Qf AUBuRN HILLS, OAKLAND COUN7Y, MICHIGAN, DESCRIBED AS""tJtGINNlNO AT A' 
POINT DISTANT ALONG TNE: WESTE'RLY LINE' Of OPDYKE ROAD (t 00 FT. WIDE) 
N.02·JO·OO"~: 259.22 FT. FROM TIlE' N.t. CORNER OF tOT 20 OF ·COE COURT , 
SUBDIVISION" AS R£CORD~O IN U8£R 68, PAG£ '2, O.C.R.; THENCE S,B9'19'26'W. 0300.00 
FT.; THENCE N,Ot·OO'OO-W. 205.93 FT.: THENCE: N.89·OJ'05"E. J/2.J6 fT.: THENCE 
5.02" JO'OO"W. 200.00 FT. TO THe: POINT OF 8£GINNJNG. CONTAINING t • .fJ ACRES OF 
LAND. SUBJECT TO, ALL EASEMENTS AND RESTRICTIONS OF RECORD. PARCEL, 
ID£NTfF7CAnON No. 1'1- 14-J51-019, 
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James L. Carey, Esquire 
Attorney & Counselor at Law 

" ' . 
. " January 31, 2011 

Planned Parenthood Mid and South Michigan 
3100 Professional Drive 
PO Box 3673 
Ann Arbor, ,Michigan 48104 

RE: Your Recent Purchase of 1625 North Opdyke Road, Auburn Hills, Michigan 

Ladies and Gentlemen: 

I have been retained to represent the interests of Shri Sai-Krishna Group, L.L.C., the owner of 
the real property cOImnonly known as 1565 North Opdyke Road, Auburn Hills, Michigan, 
48326. In addition to any rights as an adjacent property owner, my client holds a recorded 
interest in the propelty commonly known as 1625 North Opkyke Road, Auburn Hills, Michigan 
48326 (the "Recently Purchased Property"), which you purchased by covenant deed dated 
November 19,2010. 

I am uncertain whether you are represented by counsel, although my client did receive a letter 
dated October 8, 2010, from Laura A. Weingartner of Dykema Gossett PLLC. In this letter, Ms. 
Weingartner claimed to represent an unnamed party interested in the Recently Purchased 
Property. If she is your attorney for these matters, please let me know and I will happily follow· 
up with her directly. lfnot, please forward this to your lawyer or let me know that you have 
decided against. legal representation" at this time. 

My client does not know what your plans are for the development and use of the Recently 
Purchased Property, but we are very concerned about some rumored uses that have been 
circulating - uses that may be counter to my client's rights. We would like to meet with you to 
discuss what your plans are for the propelty. We think it would be wise to be sure that your use 
of the property does not force us to otherwise defend our rights in court. 

Please contact me, or have you counsel contact me jfyou·are re:presented, so that we can 
schedule a time to talk. We think it is very important that we reach resolution on your use of the 
property so that there are no misunderstandings. In light of our concerns, I am also contacting 
various departments of the local government so that they are fully aware of my client's rights 
regarding the property and its development. I have included a copy of the letter we have sent. 

I look forward to hearing from you or your legal counsel so that we can address these concems 
as quickly and efficiently as possible. My client and I look forward to working with you to reach 
~ appropriate resolution. Thank you. 

.; . 

23781 Pointe 0 oods Court. South Lyon, Michigan 48178. T: 248.605.1103. E: jameslcarey@hotmail.com 
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EXHIBIT 7 
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Not Reported in N.W.2d, 2003 WL 21419268 (Mich.App.) 
(Cite as; 2003 WL 21419268 (Mich.App.)) 

Only the Westlaw citation is currently available. 

UNPUBLISHED OPINION. CHECK COURT 
RULES BEFORE CITING. 

Court of Appeals of Michigan. 
DUNHAM LAKE PROPERTY OWNERS ASSO­

CIATION and Dunham Lake Civic Committee, 
Plaintiffs-Appellants, 

v. 
Rainer BAETZ and Carol M. Baetz, Defendants­

Appellees. 

No. 237047. 
June 19,2003. 

Before: TALBOT, PJ., and WHITE and MURRAY, 
JJ. 

[UNPUBLISHED] 
PER CURIAM. 

*1 Plaintiffs appeal as of right a judgment of no 
cause of action in this declaratory action to enforce 
recorded deed restrictions. We affirm. This case is 
being decided without oral argument pursuant to 
MCR 7.214(E). 

Defendants are the owners of property in 
"Dunham Lake Estates South" subdivision in 
Livingston County. The property is subject to deed 
restrictions that were originally recorded in 1964 and 
subsequently amended in 1965 and 1966. 

The Declaration of Restrictions and Easements, 
as amended, stated in part: 

A. RESIDENTIAL AREA REQUIREMENTS 

I. No lot shall be used except for residential pur­
poses. No building sh~ll be erected, altered, placed or 
permitted to remain on any lot other than one de­
tached single-family dwelling not to exceed two (2) 
stories in height and a private garage for not more 
than three (3) cars. 

2. No building shall be erected, placed, or altered 

Page 1 

on any lot until the construction plans and specifica­
tions and a plan showing the location of the structure 
have been approved by the Dunham Lake Civic 
Committee as to quality of workmanship and materi­
als, harmony of external design with existing struc­
tures, and as to location with respect to topography 
and finish grade elevation .... 

Defendants' lot had a single-family dwelling with 
an attached garage. The dispute concerns a detached, 
enclosed structure, which has been characterized as a 
"building," "a storage building," and an "outbuild­
ing." The structure was constructed of wood, without 
a cement floor or footings, and was approximately 
ten feet by twelve feet. It had a window and a double 
door. The structure was used primarily for storage of 
lawn equipment. The cost of construction was ap­
proximately $2800. Defendants did not seek approval 
of the structure by the Civic Committee. 

Plaintiffs filed this action seeking a declaration 
that defendants violated the deed restrictions and an 
injunction requiring defendants to remove the "out­
building" from their property. Plaintiffs alleged that 
the "outbuilding" was not a dwel1ing or garage and 
that the deed restrictions did not allow "other out­
buildings." 

Following a bench trial, the trial court denied 
plaintiffs' requested relief and granted judgment to 
defendants. The court's opinion discussed in detail 
the inconsistencies in plaintiffs' interpretation of the 
deed restrictions, specifically in regard to the plain­
tiffs' definition of "building." The court did not ex­
pressly find that defendants' structure was a building . 
Rather, the court concluded that the evidence 'justi­
fies the application of the defense of estoppel, 
waiver, and laches." 

This Court reviews equitable actions de novo, 
but reviews the court's findings of fact for clear error. 
Webb v. Smith (Afl Second Remand). 224 Mich.App 
203.210; 568 NW2d 378(997). 

Plaintiffs argue that although the trial court re­
ferred to laches, the court did not analyze that doc­
trine and the evidence did not support its application. 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Not Reported in N.W.2d, 2003 WL 21419268 (Mich.App.) 
(Cite as: 2003 WL 21419268 (Mich.App.» 

We agree. Laches is an affinnative defense that re­
quires both a delay in instituting an action to enforce 
the restriction and a showing of prejudice to the party 
asserting the defense. Rote v Robinson (On Second 
Remand), 126 Mich.App 151, 154; 336 NW2d 778 
(983). Here, plaintiffs were aware of the purported 
violation as early as August 26, 1996, within two 
weeks after the structure was complete. Plaintiffs 
granted defendants' request for time to allow them to 
gather signatures for a petition to amend the restric­
tions. The deadline for obtaining the signatures, as 
extended by plaintiffs, was June 30, 1997. Defen­
dants did not obtain the necessary signatures for their 
petition. In a letter dated July 2, 1998, plaintiffs 
asked defendants to remove the outbuilding. Defen­
dants did not remove the structure. On April 23, 
1999, plaintiffs commenced the instant action. Al­
though the question whether plaintiffs acted with 
reasonable promptness in instituting the suit after the 
expiration of the June 30, 1997, deadline is debatable, 
there was no evidence that defendants were preju­
diced by this delay. Absent some prejudice to defen­
dants resulting from the delay, we agree with plain­
tiffs that the defense of laches was not applicable. 

*2 Plaintiffs next argue that the court erred in de­
termining that plaintiffs lost the right to enforce the 
restrictive covenant through waiver. We agree. 

Waiver of restrictions requires a showing that the 
character of the subdivision has been so altered as to 
defeat the original purpose of restriction. O'Connor v. 
Resort Custom Bldrs. Inc. 459 Mich. 335, 346; ill 
NW2d 216 (1999), citing Carey v. Lauhoff. 301 
Mich. 168, 174; 3 NW2d 67 (1942). "There is no 
waiver where the character of the neighborhood in­
tended and fixed by the restrictions remains un­
changed." Role, supra, p 155. Here, the trial court 
found that plaintiffs had been inconsistent in applica­
tion of the restrictions and that many structures 
within the Dunham Lake properties violated the plain 
language of the deed restrictions. However, defen­
dants did not demonstrate a change in the character of 
the subdivision, and the trial court did not find that a 

. change in character had occurred. Therefore, the evi­
dence and the court's findings do not support the 
court's conclusion that the restriction had been 
waived. 

Plaintiffs have not addressed the trial court's de­
tennination that they were estopped from enforcing 

Page 2 

the restrictive covenant. In the context of negative 
covenants and deed restrictions, the term "estoppel" 
is often used in conjunction with the analysis of la­
ches and waiver. See e.g., Bigham v. 

Winnick, 288 Mich. 620, 623; 286 NW 102 ( 1939); 
Carey, supra, p 174; Baerlin v. Gulf Refining Co. 356 
Mich. 532, 534-536; 96 NW2d 806 (1959.) Here, 
however, the court referred to the elements of equita­
ble estoppel as set forth in In re Yeager Bridge Co. 
150 Mich.App 386,394; 389 NW2d 99 (986): "(1) a 
party by representation, admissions, or silence, inten­
tionally or negligently induces another party to be­
lieve facts; (2) the other party justifiably relies and 
acts on this belief; and (3) the other party will be 
prejudiced if the first party is permitted to deny the 
existence of the facts." (Citations and internal quota­
tion marks omitted.) The court essentially determined 
that plaintiffs' failure to enforce the deed restriction 
induced defendants to believe that such structures 
were permitted and that defendants justifiably relied 
on and acted on this belief. Defendants would be 
prejudiced if plaintiffs were allowed to deny the exis­
tence of the facts and require rernoval of their struc­
ture. The trial court noted that M1chae1 Wolanin, who 
testified as plaintiffs' representative, acknowledged 
that a person looking at the other structures in the 
neighborhood might reasonably conclude that a struc­
ture like defendants' would be permitted. Indeed, 
Wolanin admitted that defendant's structure would be 
permissible as constructed if it were used as a play­
house, thus reinforcing the reasonableness of defen­
dants reliance on the structure being pennissible un­
der the restrictive covenant. Plaintiffs have presented 
no argument challenging the court's findings concern­
ing justifiable reliance on the part of defendants or 
the court's conclusion concerning equitable estoppel. 
Because plaintiffs have failed to address this basis for 
the court's decision, they are not entitled to reversal 
of the judgment. Roberts & Son Contracting. Inc v 
North Oakland Development Corp, 163 Mich.App 
109, Ill; 413 NW2d 744 (1987). 

*3 Moreover, we conclude that the judgment in 
favor of defendants was warranted because plaintiffs 
failed to establish a violation of the restrictions. Al­
though the trial court did not expressly resolve the 
dispute between the parties concerning the whether 
defendants' structure was a ''building'' as that term is 
used in the restrictions, we conclude that plaintiffs' 
failure to establish the claimed violation is an addi­
tional basis for affirming the trial court's judgment. 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Not Reported in N.W.2d, 2003 WL 21419268 (Mich.App.) 
(Cite as: 2003 WL 21419268 (Mich.App.» 

The premise of plaintiffs' request for relief is that 
the deed restrictions prohibit any "building" other 
than a single-family dwelling and a garage and that 
defendants' structure is a prohibited building because 
it is neither a dwelling nor a garage. Plaintiffs had the 
burden of proof in establishing a violation of the re­
striction. Wilde v. Richardson, 362 Mich. 9, 12; 106 
NW2d 141 (1960). "The provisions are strictly con­
strued against the would-be enforcer, however, and 
doubts resolved in favor of the free use of property. 
Courts will not grant equitable relief unless there is 
an obvious violation." Stuart v. Chawney. 454 Mich. 
200.210; 560 NW2d 336 (1997) (citations omitted). 

The term "building" is not defined in the restric­
tions. The absence of a definition in the restrictions 
does not necessarily lead to the conclusion that the 
term is ambiguous. Tern'en v. Zwit, 467 Mich. 56, 76; 
648 NW2d 602 (2002). Rather, the term is to be in­
terpreted in accordance with its "commonly used 
meaning." [d. 

At trial, plaintiffs' evidence concerning the 
meaning of "building," as interpreted by the Civic 
Committee was presented by Wolanin, who had been 
a member of the Dunham Lake Civic Committee for 
approximately ten years. Wolanin acknowledged that 
the definition of "building" was "vague." No Civic 
Committee procedures, rules, regulations or guide­
lines governed the determination of what constituted 
a building. Although the Civic Committee did not 
have authority to approve a building that was not a 
dwelling or a garage, the Civic Committee assessed a 
structure that was not a residence or a garage on an 
individual basis using a "common sense definition" 
to decide if it would be deemed in conformance with 
the restrictions. 

However, Wolanin's testimony did not present a 
coherent definition of the term "building." 

According to Wolanin, whether a structure was a 
"building" depended in part on its proximity to the 
house or garage. Thus, a structure that was pushed up 
next to the house or garage or attached to the house 
or garage by latticework, for example, would not be 
considered a building. According to Wolanin, if de­
fendants' structure were near the house, no one 
"would have a problem with that." 

Page 3 

According to Wolanin, whether a structure was a 
"building" depended in part on whether it was cos­
metically "unitized" and in harmony with the house. 
Thus, an enclosed structure built on a deck four feet 
from the home was not a violation of the restrictions 
because it was "unitized" with the deck and the 
house, regardless of its use. The same structure 
placed thirty to fifty feet into the yard would be "a 
real problem" for Wolanin. 

*4 According to Wolanin, regardless of prox­
imity to the house and harmony with the dwelling, a 
structure used as a playhouse is not a "building." 
Playhouses were "outside the scope" of the restric­
tions. However, if the same structure is used for stor­
age, it is a building. According to Wolanin, if defen­
dants' structure had been used for a playhouse, it 
would not have been deemed to violate the restric­
tion. Defendants' structure was deemed in violation 
of the restrictions not because of the structure itself, 
but because of what defendants put in it. 

According to Wolanin, the deed restrictions were 
"getting at" metal or wooden storage buildings. 
However, he acknowledged that two metal storage 
structures had previously been approved by the Civic 
Committee. 

Plaintiffs' theory was that defendants' structure 
violated the restrictions because it was a "building" 
other than a dwelling or a garage. However, rather 
than establishing a commonly understood meaning of 
the term "building," plaintiffs showed that the mean­
ing of the term was uncertain and interpreted at the 
whim of the Civic Committee members. 

Moreover, plaintiffs' position that the intent of 
the restrictions was to preclude "outbuildings," such 
as barns and storage structures, is undermined by a 
separate restriction referring to outbuildings. 

A. RESIDENTIAL AREA REQUIREMENTS 

9. No structure of a temporary character, trailer, 
basement, tent, shack, garage, barn, or other outbuild­
ing shall be used on any lot at any time as a resi­
dence, either temporarily or permanently. 

The deed restrictions are grounded in contract, 
and in an action to enforce deed restrictions, the in-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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tent of the drafter controls.FN1 Stuart, supra, p 210. 
As in other cases involving interpretation of con­
tracts, this Court considers the instrument as a whole, 
and all parts are to be harmonized so far as reasona­
bly possible. Role, supra, p 157; Associated Truck 
Lines. Inc v. Baer. 346 Mich. 106, 110; 77 NW2d 
384 (1956), "Every word must be taken to have been 
used for a purpose, and no word should be rejected as 
mere surplusage if the court can discover any reason­
able purpose thereof which can be gathered from the 
whole instrument." Id. (Citations and internal quota­
tion marks omitted.) 

FNI. Because the intent of the drafter con­
cerning the meaning of the restrictions is 
controlling, we do not agree with plaintiffs' 
contention that defendant Rainer Baetz' 
opinion that the structure was a building 
precluded defendants from maintaining that 
the structure was not a "building" as that 
term was used in the deed restrictions. 

In this case, the provision in the deed restrictions 
prohibiting use of an "outbuilding" as a residence 
militates against plaintiffs' position that the restric­
tions prohibited "outbuildings" in an circumstances. 
A prohibition against use of a bam or "other out­
building" as a residence is mere surplusage if these 
structures may not be "erected, altered, placed or 
permitted to remain on any lot" pursuant to paragraph 
1 of the Residential Area Requirements. Instead, the 
prohibition on using a bam or "other outbuilding" as 
a residence implies that the listed structures are per­
mitted when they are not used as a residence. The 
inclusion of this provision suggests that the drafter 
drew a distinction between "buildings" and "out­
buildings," and the drafter's intent in limiting ''build­
ings" to a house and a garage was not to ban out­
buildings, such as defendants' structure. 

*S In summary, plaintiffs bore the burden of es­
tablishing an obvious violation of the restrictions. 
Wilde, supra, p 12; Stuart, supra, p 210. Construing 
the restriction against plaintiffs and resolving doubt 
in favor of the free use of the property, we conclude 
that plaintiffs failed to sustain their burden of estab­
lishing that defendants' structure was a "building" in 
violation of the restrictions. Id. Thus, we affirm 
judgment for defendants because plaintiffs failed to 
establish that defendants' structure violated the re­
striction and because plaintiffs failed to challenge the 
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court's findings and conclusion concerning the appli- . 
cation of equitable estoppel. 

Affirmed. 

Mich.App.,2003. 
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